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P R 0 C E E D I N G S

CHAIRMAN BRENNAM: The meetingwill come to order.

The notice of this meetingwas published in the Federal

4 Registeron May 22, 1981. I direct notice be insertedat
5 this point in the record.

10

12

13

14

15

17

18

19

20

22

23

24

25

cAccutate deporting Co., inc.
(202) 726-3801



28061

SU@chineP.ct Meetings Federal Register

Vol. 46, No. 99

Friday, May 22, 1961

COPYRIGHT ROYALTY TRIBUNAI

TIME AND DATE: 10:00 a.m.,Tuesday,
June2, 1961.
PLACE: 2000L Street,N.W., Room500,
Washington,D.C.
STATUS: Open.
MATTERS TO BE CONSIDERED:

1. Commencementof evidentiary
hearingson distributionof 1979 jukebox
royalties[to be continuedon subsequent
days).

2. Proposedamendmentof 37 CFR 303
to removerequirementfor recordingof
jukebox location listings in Copyright
RoyaltyTribunal (46 FR 20566).
CONTACT PERSONFOR FURTHER
INFORMATION: ThomasC. Brennan,
Acting Chairman,CopyrightRoyalty
Tribunal,1111 20th Street,N.W., Room
450, Washington,D.C., [202) 653-5175.
ThomasC. Brennan,
Acting Chairman.
[S-888-81Filed 5-20-81;3:52 pm[

BILLING CODE 1410-07-24



The first item on the agendais the commencement.

of the hearingson the 1979 distribution of jukebox fees.

In accordancewith the rules of the Tribunal, witnessesare

to be sworn. At this point, I requestall the BMI witnesses

who are presenttoday to stand and take the oath.

(All witnessessworn.)

10

12

CHAIRMAN BRENNAN: Mr. Duncan, you may proceed.

MR. DUNCAN: Thank you, Mr. Chairman and members

of the Commission. I would like to make a brief opening

statement. Before doing that, I would like to point. out as

our pre-hearingsubmissionindicates two of our witnesses

Dr. Link and Mr. Van Bracklewere not available today but

13
will be here by l0 o'lock tomorrow morning.

14
It is hoped that we can occupy the full day,

15
possibly letting us call a witness out of order and we should

concludeby noon tomorrow. That, of course, is subject to

17
ross-examination.

18

19

20

21

22

23

24

25

I don't know how long Mr. Korman would take on

ross-examinationwith our witnesses. BMI's position and

the evidencewhich -- I am sorry -- let me also introduce

ose members from BMI and my office who are here.

I think you have met them all. To my right Michael

Faber from my office. JoelWinnik has not arrived yet. but

e will be here. From BMI, the president.,Mr. Kramer and

MI's counsel, Mr. Chapin.
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10

12

13

They have all appearedbefore the Tribunal before.

BMI's position and the evidencewhich it will adduce is based

on the statutorypreposition that. distribution of the juke-

box pool should be basedon performances.

That languageis found in Section 116C5 and the

Commiision Tribunal is well aware mandatesdistribution

shall be made for the year in which performancestake place,

-he year in which performancestake place.

So, all of our evidenceis aimed to demonstrate

what. performanceswere to the extent. that they can now be

measuredin the Year 1979. BMI will urge the Tribunal to

make a distribution to it basedon performancesas our

evidencewill show.

14

15

16

17

18

19

20

21

22

23

24

25

We are also mindful of the Tribunal ruling on

November 9, 1978, relating to the use of surveys. The

languagewhich was adoptedonthatdate as reflected in the

transcriptwas that a random sampling basedon a summary of

the recordsperformedon jukeboxes as the most useful but

not necessarilythe only method to substantiallydetermine

the distribution of royalty fees pursuantto Section C of

17 U.S.C. 116.

The issue of surveys versusother methodsof proof

has come up before. We are pleasedto be able to rely on

the ruling of the Tribunal. With it in mind and with our

relianceon actual performancesas specified in 116C5, BMI

cAccutate cAegoz'ting Co., inc.
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6
did in Januaryor Februaryof this year commissiona survey.

2 Our evidencewill consistsubstantiallyof the resultsof

3 that. survey.

As our pre-hearingsubmissionindicates the survey

is basically in three parts: field observationsconducted

by Opinion ResearchCorporation; the tabulationof the

information recievedby Opinion ResearchCorporationby Data

Tab and then some simple mathematicalcalculationsbasedon

that calculationwhich were performed in-houseby BNI

through Dr. Link. The ORI, Opinion Researchsurvey, our

evidencewill show was a national survey basedon in-person

observationselectionand frequencyof jukebox play in

var3.ous estab13.s11mentsthroughout tIle country 885 13.stening

14
hours altogetherin 758 jukebox establishments.

In one spiral notebookwhich we will show to the

Commission,andhopefully, introduce samplesof them into
16

ev'idence from each of 235 sampling areas. Witness Kilkenny
17

18
from Opinion ResearchCorporationwill describethe methodology

of thatsurvey and how the sampling areawas selected,who
19

the filed investigatorswere andwhatthe contentsof those
20

booklets are.
21

22

23

24

25

Data Tab then took the booklets which were pro-

duced by ORI and tabulatedthe resultsof the survey. It
was a mechanicaltabulationby song title and author. At this

point, BNI identified which songs belongedto its repertoire

cAccuzate cAepottiny Co., inc.
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and which songs were non-BMI songs. Data Tab incorporated
2 this i.nformation and produceda statistical.printout by

title and by author or composerand also a summary tabulation
4 of that statistical. printout.

At the appropriatetime, we hope that offer those

6 documentsinto evidence. From Data Tab is Witness John

who will describethe work that they did and the resultswhich

8 were produced. After Data Tab had assembledits information,

g it was handedover to Dr. Link.

10 As Dr. Link's statementshows, he did a simple

mathematicalcalculationwhich shows of the recordsobserved

by the ORC investigatorsand tabulatedby Data Tab that
as a matter of simple mathematics54 percentof the records

played belongedto BNI.

15
He used routine procedureaorrelating:the statistics

level as your rules require. That. is set forth in his

testimony. We could stop her becausethe survey alone would

be a basis for distributing the '79 funds. We would argue

from an ASCAP documentwhich I will refer to later as ASCAP

does that. a current performancesurvey current statistical
20

survey is a basis for distributing the jukebox pool which
21

22

23

24

25

was in fact paid in a prior year.

We go a little further and relate the survey

results to the trade charts. Witness Alan Smith from BMI

will presentto the Tribunal what the trade charts show in

c&ccutafe c&egottiny Co., inc.
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10

12

terms of BMI versusother play in the first quarterof 1981.

This correspondenceto the quarter in which the field survey

was done. He will also introduce to the panel the trade

charts for the year 1979.

We will then call Witness Don Van Brackle who is

past presidentof MOA and Mr. Van Brackle will testify as

he has done earlier as to the use which is made of trade

charts in the jukebox industry and how play selections

are made on the basis of thosecharts'e

will addresshimself to the issueof whether

or not there is any significance to the fact that our survey

was a survey of licensedas well as unlicensedjukeboxes.

He vill also testify briefly as to where jukeboxes typically

14 are found.

15
Mr. Cramer will then be asked to resume the stand.

17

18

He will draw the correlationbetweenour '1 survey, '1
charts, '79 charts and what a survey would have shown could

we have taken the survey in 1979.

19
This presentationwill indicate that BMI is entitled

20

21

22

23

24

25

to not less than 57 percentof the jukebox pool. Our posi-

tion is basedon a current. survey which the evidencewill

show is valid and unbiased. Granting the assumptions

on which it is basedwill produce the 57 percent figure.

I would like to stressin closing as I did at

the beginning that our entire case is basedon performance,

«Accutafe Mefiotfing Co., inc.
(202) 726-9SOI



performanceof recordson jukeboxesas the statutecontem

2 plates. Thank you.

CHAIRMAN BRENNAN: Thank you, Mr. Duncan.

Mr. Korman, do you wish to make your statement,now

5 or at a later point in the proceeding?

MR. KORMAN: I would like to make my statementat
a later point. in the proceeding. I would like now to raise

two questionsseekingrulings from the Tribunal.

The first concernsthe fact that in its November

10 or October 28, l980, statementas to justification of the

percentageof fees claimed by BMI, BMI statesthat the

justification"for such percentageresults from the fact

13 that. over 60 percentof the performanceof music on radio

is music in the BMI repertoire,and, it is submitted, the

bestmeasuresof the performanceof music on jukebozesis

the performanceof music on radio."

17
Now I realize that the Tribunal's means of proceed-':

ings are informal. Here we are faced with a statementwhich

19
might be analogizedto a complaint in which the parties

state it is going forward on hearingon a certain theory.
20

At. a last minute, it abandonsthat theory and puts forth
21

a different one.
22

23
I have other objections to the survey which I will

make but the question I put. to you, Mr. Chairman, with that
24

respect.is whether it is appropriateand whether the Tribunal
25

cAccurate cAegozfiny Co., Dna
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10

will acceptat, this juncture evidence in supportof a claim

that is entirely different from the evidencethat. we were

promised. That is my first question.

MR.. DUNCAN: 1May I respond?

CHAIRMAN BHENNAN: If you wish.

MR. DUNCAN: I don't agree that the justification

7 is in the natureof a complaint. I think the justification

8 is a statutory requirementwhich is pro forma as to all
9 partiesand is. put in in order to meet statutory requirement.

&0 I am not aware until this moment of any suggestionthat one

is limited by the justification to decidewhich one in

fact to submit.

13 More important than that is, it. is not a 3,astminute

&4 abandonmentof our position. In our pre-hearingconference

in February I believe we alluded to the fact that we hoped

to conduct a survey. . After initial hearingswere set,
we addresseda letter to the Commissionon March 12 in which

we statedwe intended to take a survey of the actual jukebox

performancesa copy to Mr. Korman.

20
Further in our pre-hear'ingstatementin which we

exchangedwitnessesand documents,we fully disclosedwhat
21

our position would be at this hearing. I doubt that Mr. Korman
22

can truly surprise. Nor do I suspectthat we are bound by
23

what. was said. in the justification. That was a pro forma
24

document. Nothing in the statutesuggestthat we are limited
25

cAccutate cAepoztiny Co., inc.
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to what we. say there.

CHAIRMAN BRENNAN: Mr. Korman.

MR. KORNAN: One comment, if I may, on Mr. Duncan's

response. As the Tribunal well knows the questionof a

5 survey is one to which a greatdeal of attentionwas paid

6 when the AMOA made its survey.

Mr. Duncan participatedat a meeting, discussions

8 with the Tribunal at which it was made clear the Tribunal

9 and other partieshave a real interest in any survey that

~0 is going to be made. It seems to me clear that that

justification statement.in November referred to a survey

we would have cooperated. Ne would have sought. speaking

] 3 now for ASCAP guidancef rom the Tribunal as to how a

&4 survey might be made which would. have been useful and to

have survey which as we shall show is not a random survey,

not. a survey complying with the Tribunal's rules and have

that brought in as the main basis for this data, I think,

is quite improper.

19
I await your ruling. But my secondquestioncon-;

cerns the proposedBMI proceduretoday. It is well known
20

that lawyers generallymake terrible witnesses. Mr. Cramer,
2]

I have had occasionto observethe exception to that rule.
22

He is a superbwitness.
23

24
I object to Mr. Cramer being a witness at the

beginning and at the end. It will hampercross~amination.
25

accurate Mepoztiny Co., inc.
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12
I thinkit. is improper. Prom the descriptionof what he is

I

to do is. to idescribe'he'ac'k'groundunderlying BMI presenta-.

tion of the survey undertakenby others. We have witnesses

who have made that survey. They are going to tell you the

facts. I have no idea what the backgroundunderlying BMI's

presentationmeans.

What I am suggesting,Mr. Chairman, is what. we

have is an effort by BMI to have a lawyer, Mr. Cramer,

make two arguments,an opening argument. We have had one

from Mr. Duncan. An opening argument.and a closing

11 argument. He is going to be a witness.

12 I ask that he be a witness all at one time and that

13 he not be permitted to break up his testimony. Should I

14 be fortunateenough to demolish him on cross during the first.
part. of the testimony,I don't want him to have anotherday

or so to recover.

17 CHAIRMAN BRENNAN: Mr. Duncan, you vant to comment

on that?

19 MR. DUNCAN: I offer no apology for the fact that

Mr. Cramer is the attorney. He is also the presidentof the

claimant here. He has testified before. The fact that he

is an attorney is no senseof disqualificationbasedon

prior precedent. Mr. Cramer is not being called to make

an opening argument.or the closing argument. I am the

attorney for BMI in this proceeding. I vill do such arguing

cAccutate deporting Co., inc.
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that. needs-to be done. Mr. Cramer's testimony is suggested

2 to be bifurcated for logical evidentiary reasonsonly.

3 His initial testimonywill be brief and confined. to the

4 selectionof ORC as participant in taking survey and the

5 questionof what. ORC was asked to do and. why it was selected.

That is theextentof his direct examinationwith

7 possibleone exception. It is not to give any background.

6 It is to describeto the Tribunal how and why ORC was

9 selectedand how and why the survey was designedthe way

10 it was to the extent that. he participatedin it.
In his secondproposedtestimony he will talk about

somethingvery, very different. That is the correlation

1 3 between the survey, the ' 1 charts, the corre1ation between

the '81 charts and the '79 charts and what a survey would

have shown had a survey been conductedin '79.

16
Again, not argumentbut a statement.basedon his

experienceas president.of BMI. I think given the limited

nature of his testimonywhen we first proposedto call him,

Mr. Korman will not. be hamperedon cross-examinationand

nor with his skill will be limited in any event.
20

21
His testimonywill be to questionsput by me and

Mr. Korman will have the opportunity to object. He is
22

testifying to two different. things.
23

MR. KORMAN: I think, Mr..Chairman,Mr. Duncan's
24

descriptionof the secondpart of Mr. Cramer's testimony
25

cAccutate cAeportiny Co., inc.
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14

shows that what we have said is correct. For Mr, Cramer

to draw conclusionsfrom the fact to which others will

testify is pure argument. He cannot testify to facts as

to what a survey would have shown had one beenmade in '79.

The correlation if any between the survey results

and the charts are for the Tribunal to draw inferencesfrom

basedon argumentswhich will be advancedby counsel.

That purely is a matter of argumentand not

testimony. I believe it is improper.

10 MR. DUNCAN: The last word, Mr. Duncan.

12

13

14

15

MR. DUNCAN: If there is any argumentor improper

question, obviously, Mr. Korman has a chance to object at
the time of'he question.

CHAIBNM BRENNAN: The Chair denies the first.

objection. The Chair denies the secondobjection.

16

17

Pleaseproceed.

MR. DUNCAN: Thank you. I would like to call

18 Mr . Cramer to the stand.

19
MR. KORMAN: Note my objection for the record.

20
Whereupon,

21
EDWARD M. CRANER

22

23

24

was called as a witness and having been previously duly

sworn was examinedand testified as follows:

DIRECT EXAMINATION

25
BY MR. DUNCAN:

cAccuz'afe cAepotting Co., dnc.
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Mr. Cramer, you have appearedbefore the Tribunal
2 before. But I will ask you for the record to statementyour
3 name and businessaddress?

A EdwaX'd M. Cramer, BMI's addressis 320 West Pifty-
5 SeventhStreet, New York 10019.

Q Your position with BMI is the president?

A Presidentand Chief Executive Officer.

10

Q How long have you occupied that position?

A Thirteen years and two months.

Q I would assumeas president.and chief executive

officer your duties include the generalsupervisionand manage-

12 ment of the corporation; is that correct?

13 A That is correct.

Q Were you involved, Mr. Cramer, in planning for the

15 presentationmade, to be made at this hearing concerning

16 distribution of 1979 jukebox royalty fees which have been

17 made?

A Yes.

19 Q Would you statebriefly the nature of your involve-

20 ment and what you became involved in and what youd did?

21 A When it. becameapparentthat .voluntary agreement

would not. be reachedfor the distribution of royalties

for the Year 1979, I decided that one of the elements

that we would presentwould be a survey of jukebox per-.

formances; what I was told to be the wishes of the

cAccurafe cAePortiny Co., inc.
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16
Q Were you involved in the selectionof Opinion

2 Research,Corporationas the organizationto conduct a part

of the survey?

A Yes. I ultimately made the decision to retain

Opinion ResearchCorporation to do the survey.

Q How did Opinion ResearchCorporationfirst come

to your attention?

A When it was decided to have a survey, I askedour

9 counsel, your firm, my colleague, I asked in New York to

10 recommendorganizationswho could under take the survey.

I reviewed the suggestions. I personallymet with represent~

atives of Opinion Researchand decided that. that. would be

1 3 the organizationthat we wou1d retain to do this survey.

14 Q Had you had occasion,your organization, to use

Opinion ResearchCorporationpreviously for a survey like

this?

17
A No. That was our first contactwith Opinion

Research; not only .my first contact, but. BMI's, any officer.

19 Q You mentionedattendinga meetingwith represent-

atives from ORC. Was there one such meeting or more than
20

one?
21

22
A One that I attended,but. there were many with other

peopleat BMI.
23

24

25

Q Do you rememberwho from ORC was presentat the

meeting which you attended?

cAccutate deporting Co., inc.
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A Yes:, I rememberat least two, Miss Kilkenny who

2 is sitting here and Mr. Zapp or Zepp. But he was another
3 one I met who was with Opinion Research.

l7

Q At that. meeting, did you discuss,generally, what.

5 you wanted ORC to do?

A Yes. In general terms we reviewed it. I told
7 them what Iwanted done.

Q What did you tell them you wanted done?

A I told them that we wanted a survey of jukebox

performancesthat.was to be objective, independent,accurate.

They were to do it in their own way so they could support

it before this Tribunal or any other agency.

13 It had to be done quickly becausethere were time

14 restraints. But. they were to be totally independentof

15 BMI's internal operation.

16 Q I assumethere came a time when a contract.was

17 executedand agreementreachedbetweenBMI and ORC?

18 A That is correct.

19 Q After that contractwas executed,did you have

2p any involvementwith ORC's conductof the survey?

21 A No, not to my recollection. I saw the results,
but I did not communicatewith anyone.

23 Q I am getting to this point. Once the contract

24 was let, you did not meet on a regular basis or a day-to-day

basis?

cAccurate Megottiny Co., inc.
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A I have no recollectionof meetingwith them at
all.

Q After that meeting?

A That is right.

10

Q Do you know what ORC was asked to do from a mechan-

ical point of view not. how the survey was conductedbut how

far were they to carry the project?

A In general terms, they were to structureand

actually do the on-spot survey of the performancesin the

jukeboxes. They were to take that survey and turn it over

to someoneelse who would do the tabulation.

12 Q Who was that someoneelse?

13

14

A A company called Data Tab.

Q Were you involved in the selectionof Data Tab

15
to do the tabulation?

16
A No. I was not.

17
Q Who was the responsibleofficial who made that

18
decision?

19
A Mr. Alan Smith.

20

21

22

23

24

25

Q Would you identify him for the record.

A Yes. Mr. Smith is Vice Presidentof BMI in

chargeof licensing.

Q Do you have any personalknowledge of what tabula-

tion Data Tab did? Were you involved. in that processat all?

A Not. at. all.

cAccurafe cJ2epoztiny Co., inc.
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MR. DUNCAN: May I have the Tribunal's indulgence.

BY MR. DUNCAN:

Q One last question, sir.
Did you or have you seen the tabulation that Data

Tab produced?

A Yes.

Q If you know, how did Data Tab identify which of

the titles for it were BMI titles as opposedto other

titles, if you know?
10

MR. KORMAN: Cbjection. It has not been shown

11 that Data Tab did identify work as to whether they were
12

BMI or somethingelse.
13

MR. DUNCAN: I askedwhether or not you had seen
14 the tabulationproducedby Data Tab.

15 BY MR. DUNCAN:

17

Q Have you seen the tabulation?

A Yes.

18
Q Does the tabulation identify work as being

BMI work as opposedto other work?

20 A Yes.

21 Q If you know, how did Data Tab acquire that

information?

23

24

25

A The identification was done by BMI employees.

Q To whom, sir, if you know?

A It was turned over to Data Tab to tabulatebut the

accurate c&epottiny Co., inc.
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identi.fication was done in-houseby those people at BMI or

expertsof identifying catalog.

MR. DUNCAN: I have no further questionsat this

20

time.

CHAIRMAN BRENNAN: Thank you, Mr. Duncan.

Mr. Cramer, in your view, what. is the function of

the Tribunal in this proceeding?

THE 1JXYMKSS- It is to allocate the royalties among

thosewho are claimants, giving, as I understandit, primary

10 considerationto performances.

CHAIRMAN BRENNAN: Are you acquaintedwith BMI's

12 position in the 1978 distribution proceeding?

13
THE WITNESS, Ph yes.

15

17

18

19

20

21

22

23

24

25

CHAIRMAN BRENNAN: Could you briefly summarize

what was BMI's argument. to us in that proceeding?

THE WITNESS:. As I understandit, the contention

was made that the Tribunal should distribute the royalties

on cable basedupon what local television stationshad paid

the respectiveclaimants. Using the payment as a guide, that.

is local television payment as a guide, that should be

the primary basis for the distribution. It was our position

that the paymentby local television for the Year 1978 did

not truly reflect the sharesor the contributionmade by

the claimants to local cable. That is becausethe amount

paid to BMI and ASCAP for 1978 was basedupon a formula that

cAccuz'afe cAepoz'ting Co., doc.
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went back many years and did not. really reflect what was

happeningcurrently. So, we urged the Tribunal not to

limit itself to those, to the financial information, but
4 to look at the world that trulyexistedfor that period of

time.

Therefore, we presenteddata to show that BNI

7 was far more important a factor than it had been 10 years

8 prior when the television rateswere negotiated.

CHAIRMAN BRENNAN: Nhy should we not apply this

10 broad range of factors in this proceeding?

THE WITNESS: As I understandit, the Tribunal

12 had previously determinedthat. primary considerationbut

13 not exclusive considerationshould be given to performances~

14

15

16

CHAIRMAN BRENNAN: I am acquaintedwith the

Tribunal's position. I am asking you what your view is?

THE WITNESS: I am preparedto say if you want to

go on the basisof our shareof hits which more closely

resemblesperformancesor the performancesI don'. see any

19 objection to that. I do object. to using income as a

20

21

criteria becausethat has no relevancybut that j-8 an argument

for counsel. If you want to determinewhat our shareof

hits are for the 1979 and basedistribution on that, I
22

23
would have no objection to that, Nr. Chairman.

24

25

cAccuzafe deporting Co., inc.
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23
CHAIRMAN BRENNAN: Have you read the summary of the

testimoniesof the ASCAP witnesses?

THE WITNESS: Yes.

CHAIRMAN BRENNAN: On page 4 of Dr. Pagan'sstate-
ment., he requeststhat the Tribunal requestof BMI and the

other performing rights societiesnonbroadcast.,domestic

collections for 1979.

Are you now in a position to give us that information

for BMI?

10
THE WITNESS: I don'. have it here with me. I would

13
But. if you want

reiterateI think that is
11

I much prefer to give other
12

totally irrelevant. information. I

data.

the data,it will be furnished to you.

For the record, I don'. have it with me.

CHAIRMAN BRENNAN: If you furnish it. for the record,

by all meanspleaseserve it on all counsel to this proceeding.
16

17

18

19

20

21

22

23

24

25

THE WITNESS: I am sure Mr. Duncan will do that..

CHAIRMAN BRENNAN: Turning now to Mr. David's testi-
mony, page 3, Mr. David is comparingASCAP and BMI and the

following statement.appears.

"BMI on the other hand is owned and run by and for

the largestsingle group of music users, the broadcasters.

"As it.'s generalcounsel testified before you in the

jukebox rate proceedings,no creatoror publisher of music has

anything to say about any fee BMI chargesfor the use of its

accurate c&egotting Co., dnc.
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rp2
affiliate's property.

2 "Indeed, for the first 20, 25 years of it's existence
I

BMI actually portrayeditself to users as a user organization

4 rather than as it now tries to do as an organizationsomehow

5 representingcreators."

Would you care to comment on that statement.?

THE WITNESS: In the first place, I think that has

absolutelyno relevanceto what performanceswere on jukeboxe

9 in 1979. None.
I

10 Leaving that. aside, there are a number of comments

containedwithin that quote that you read. The last part of

it refers to a period of 20 to 25 years.

13 If py arithmetic is correct, he is talking about a

period that ended in 1965. BMI was formed in 1940. So, what.

our activities were without arguing what they might have been

prior to 1965 and what that has to do with our shareof juke-

box performancesin 1979 I don'. know.

18
The other observationsthat he made are argument.

I

19
Again, I don't know what they are intendedto prove. We do not

run the company for the benefit of the users.
20

21

22

23

24

25

They are run for the benefit of writers and publish-

ers. We are a nonprofit organization. We have been since the

day we started. I am very proud of our operation.

We operateat the lowest overheadof almost any

organizationthat. I know. The money is turned over to writers

cAccuzate cJVegoriiny Co., inc.
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and publishers. ASCAP has raised this issueof broadcaster

control for 30 years to my personalknowledge.

We have been before legislative bodies, administra-

tive agencies. They brought anti trust casesin the courts,

and they lost them all.
So, if they want to raise that here and if you want

to have a full hearing on BMI's operationand whether it is so

somehow illegal or effects our licensing, I am preparedto do

10

12

13

14

I repsectfullysuggest.that that is really not the

issue here. The issue is what took place on those jukeboxes i
1979. If you want. to go into the other one, I will go into it
as great. a length as you want to.

CHAIRMAN BRENNAN: If we turn to anotherparagrapho

the same page of Mr. David's statement.,he does get. to juke-

16
boxes.

17

18

19

20

21

22

23

24

25

"Since the 1976 law went into effect, ASCAP has

brought. over 130 lawsuits against. infringing jukebox operators

who have not. complied with the law. I would be surprisedif
BMI brought one-tenthas many."

Would you care to comment on that paragraph?

THE WITNESS: Again, that. is totally irrelevant. to

the issue as to what. took place on those jukeboxes. Nowhere

as I understandthe statutory languageor whatever this

Tribunal has decided in the past has it. been decided that a

cAccurute MePozting C'o., 9nc.
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zeI

1 distribution..wouldbe basedon the number of lawsuits brought.

rather than some other criteria.

10

12

14

15

16

17

18

19

20

21

22

23

24

25

Again, the objection to the relevancyof that. Once

you get. beyond that, I think the fact. that I assumeit to be

accuratethat. they brought 130 lawsuits, I don't know what

that. proves.

It certainly did not. help bring about compliance

with the act. If anything and I think the Tribual knows bette

than any entity that the compliancehas declined.

So, the 130 lawsuits assumingthat. number certainly

did not help bring about that. compliance. We did bring law-

suits, but we did other things in addition to the lawsuits

which to me have proved to be totally ineffectual.

For us to pile on lawsuits where they have had no

or little effect is a waste of time, a waste of money and an

abuseof the judicial system.

There are other things we have done and are doing

now which I think will be more effective in getting compli-

ance with the statute. I know that. we are successful'f

you want to know, I will tell you what we are do-

ing. Hopefully, they are more important, not the number of

lawsuits.

COMMISSIONER GARCIA: I am curious to know if the

Chairman has no problem with it.
THE WITNESS: Sure. I supposeI can say this. I

cA'ccuzate Mepozticzy Lo., inc.
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have felt that the only way you are going to get complianceis

2 with the interventionof the government. Specifically, the

3 Departmentof Justice.

Nobody takes thesecivil suits seriously. Now, 130

6 civil suits producednothing. Therefore,we are attempting to

get criminal proceedings.

This is againstthose jukebox operatorswho have beer..

in willful violation of the copyright law. I think th'at per-

haps one or two of thosewill be worth far more than 130 or

1 0 31 0 civi 1 actions.

I was a little relunctantto discussthat becauseit
is premature. But the matter is currently in the discussion

stages. We are doing as much as we can to expeditecriminal

proceedings.

If we can, I think we will start to get some

compliance.
16

CHAIRMAN BRENNAN: You testified that thesecivil
17

suits perhapsmay be counterproductive. It has been suggest-
18

ed .that the Tribunal's location listing has also been counter
19

productive and contributedto the complianceproblem.
20

21

22

23

24

25

Have you a view on that.?

THE WITNESS: No. I am not saying no. I just don'

have a view.

CHAIRMAN BRENNAN: You testified in the cable dis-

tribution proceedingconcerningwhat you regardedas a rather

accurate cAePotfing Co., inc.
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10

dramatic increasein use of BMI music by television during the

'70s. With regard to jukebox performances,do you basedupon

your experience,see a similar dramatic~@tch or are these

rather margional increments?

THE WITNESS: Not the same ;pitch. , There are not.

the samefluctuation as we experiencedin television. For the

reasonsthat I discussedbefore theTribunal, also.

If you will recall, I testified that BMI did not get

into the .- area of supplying music for television and motion

pictures until approximately1961. That. was nottrue in this
other field.

12 There were no artificial restraintson us. Absent

13

14

15

16

17

18

19

20

21

22

23

24

25

those artificial restraints,we startedto do quite well. I

don't see that there were any greatfluc'tuation in the period

in the ten-year interval. No.

CHAIRMAN BRENNAN: If we in this proceedingwere to

develop a reasonablygood record concerningthe performances

and other relevant factors, would it be your view that it
would be prudent to rely upon these figures for perhapsthe

next two or three years?

THE WITNESS: For jukebox?

CHAIRMAN BRENNAN: For jukebox.

THE WITNESS: Absolutely.

COMMISSIONER COULTER: Mr. Cramer, in responseto a

questionby CommissionerBrennan, you indicated that there had

cAccuzafe cAepoztiny Ca., inc.
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1 that much changeas far as you know in the relevantusageof

BMI music and ASCAP over the last few years on jukeboxes.

Would you say that generallyapplies to music out-

4 side the broadcast.area?

THE WITNESS: Not really with respectto television

or motion picture. Outside the jukebox area.

COMMISSIONER COULTER: Outside the broadcast.area.

THE WITNESS: Probably. Well, maybe broadway

9
theater, there would be differences. In the other areas, I

10
don't thing there have been a great.f'lg~~g fjcn in the past.

severalyears. I cannot, exactly define it sitting here.

I would say in the last three ox'oux'earsI cannot

recall any major changediscernible to me.
13

14

15

16

18

20

21

22

23

24

25

COMMISSIONER COULTER: Would it be correct. to say the

relationshiphas been approximately50 percent.or perhapseven

more of BMI music'?

THE WITNESS: I would have to guess. I think once

you get. outside the areaof broadcastingand outside the area

of jukebox for special reasonsI come to jukeboxes,you are

really more in an uncertainarea.

To the best. of my knowledge, thereare no surveys of

this other general area that you are talking about. I feel

much more comfortablewith jukeboxes.

Not becausethis is a jukebox hearingbut becauseI

think that. jukebox performancesare more closely related to

Mccuzate cAePoztiny C'o., inc.
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10

12

13

30

hit charts and radio performances. I am not sure of whether

the same thing is in music used in hotels for example.

I hope that. answer'st

COMMISSIONER COULTER: Is hotel usagesubstantialor

is radio the bulk?

THE WITNESS: Radio by far is the use of music.

COMMISSIONER COULTER: Outside broadcasting?

THE WITNESS: In broadcasting. Outside of radio and

television the usage is bars, live music, discos, roller
skating rinks, jukeboxesare in all those area.

We have no surveys for the other area except in juke

box. I am just guessingto answer your question.

COMMISSIONER COULTER: It is approximately50 per-

14
cent or you don't know?

15

16

17

19

20

21

22

23

24

25

THE WITNESS: If I have to guess, I would say at

least 50 percent. That is just. a guess.

COMMISSIONER COULTER: We have in as Commissioner

Brennan alluded to it in the cable distribution proceeding

parties suggestto us we make our determinationupon a time

factor and no other factor.

That is somewhatsimilar to what you are suggesting

that we do here; is that. correct.?

THE WITNESS: No. What. I am suggestingthat. we do

here is to take the actual survey that was done by an inde-

pendentagency. They counted. They did not know whether the

Mccuz'ate cAepotting Co., dnc.
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songs,plays that they listed were ASCAP, BMI, SESAC or any-

2 thing else.

They had surveyorsgo out and just list what they
4 heard.

COMMISSIONER BRENNAN: The number of performances

6 equals time, doesn'tit?
THE WITNESS: Well, you could if you translatedit

8 to say threeminutes. Every play was threeminutes, but. you

9 don't have to do that. You have the actual number of plays.

10 You don't have to do this working backwards. We say

we know how many plays took place among those samplelocations'his

is a specific count. You don't have to estimateby taking

1 3 time and dividing by three minutes~

14 To me, that is an unnecessarystep. When you have

the exact information, to me it is just. going backwardsto try
to do it by time.

17
COMMISSIONER BRENNAN: I did not mean literally. I

mean the number of performancesbeing more or less time. An

objective calculation.

20
It is not related to any other value or characteris-

ties you might. apply?
21

THE WITNESS: I would agreewith that. Exactly.
22

Three minute time intervals. Approximately three minute time
23

intervals when a song si played.
24

25
We are saying theseare how many three minute time

c&ccutafe Meportiny Co., inc.
(202) 726-980/



rp10
32

intervals we had. These are how many three minute intervals
our competitorshad, if you look at it. that way.

COMMISSIONER COULTER: Continuing briefly. A ques-

tion askedby CommissionerBrennan. I think ASCAP would claim

that. it receivesmore for its repertory than you do for a give

repertory.

That. introducesa different. valuation. How would

you suggest.we deal with that'?

THE WITNESS: Well, the fact that they may be paid

10 for in anotherarea---
COMMISSIONER COULTER: In the same area. Outside of

12

13

14

15

16

17

18

19

20

21

22

23

24

25

jukeboxes.

THE WITNESS: The fact that they might. be paid more

in a roller skating rink or in a night club seems to me to

have no relevancyon what both organizationsshould be paid

here where we are coming in for the first. time.

We are asking this Tribunal to fix a rate. It is
not arguable. I can't believe that. it would be arguable that.

an ASCAP song is worth more than a BMI song.

There is no qualitative differencebeing urged on

this Tribunal. They are not saying in effect we go into a

jukebox, you put. 30 cents in if it. is ASCAP and a quarter if
it is BMI.

Leaving aside the questionwhether or not. there are

inherentdifferencesin a value of a particular song because

cAccuz'ate Mepoztiny Co., Size.
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one happensto have an ASCAP label and one happensto have BMI.

The fairest distribution is to say not what somebody

else paid under a contract five years ago for use of music in

roller skating rinks, but. this Tribunal is fixing it now for

the first time.

Otherwiseyou get. involved in a cycle. You get more

becausesomebodyelse paid more, and the Tribunal says you get

more.

10

You people have an opportunity to go into an area

completely fresh. Look at. it. and say this is what. was played.

This is an amount. of money. ASCAP has so much. BNI has so

much.

That is how we are going to break up the,pie. As

17

19

20

21

22

23

24

25

far as BNI songs are concerned,nobody can tell me that one

organizationshould be compensatedmore for its thousandplays

axl the other got. for l.ts thousandplavs~

I doxl 't mean 'to be argumentative» If it. Shows each

one, each organizationhad 1,000 three minute segment.s,how

should one get. more for its 1,000 three minute segmentsthan

the other should get for its 1,000 threeminute segments?

To me, it. is not. far, but. it is not logical.

COMMISSIONER COULTER: How come ASCAP gets more in a

roller rink than BMI, outside the broadcastarea?

THE WITNESS: First., they had a longer history than

we had of dealing. What we are trying to do now is bring the

c&ccuzaje MepoztiI2g Co., Sac.
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ratesup as. we demonstratedbefore on cable. We brought our

rates closer to radio where they are practically identical
now.

We started far behind. We are bringing our rates up

in this area. I hope that the rates paid will more accurately

reflect our contribution.

10

12

13

15

16

17

If we started from scratch,both of us went in to-

gether, we would do a hell of a lot better than we are doing

now. That is what we are doing here.

We are starting from scratch. We are saying, we are

asking the Tribunal pay according to our allocation to the

jukeboxes for that particular time.

COMMISSIONER COULTER: Thank you very much.

CHAIRMAN BRENNAN: CommissionerBurg.

COMMISSIONER BURG: Mr. Cramer, in your selection

process,how many survey institutions or organizationsdid

BMI interview before it selectedORC?

18

19

20

21

22

23

24

25

THE WITNESS: We looked at several. I looked at
fromal written presentations. I only interviewed one, ORC.

Others had made written presentationsto us.

COMMISSIONER BURG: Am I to assumefrom that.

fact that you only interview one that that. was in the final
phaseof the selection? Someonehad already narrowed the

field before you got. to ORC?

THE WITNESS: I looked at and discussedthe

cAccuz'afe c/2eporfing Co., inc.
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etp22

recommendations. Based upon what I saw, I wanted to inter-

view '5z~ztone. If I was not. impressedwith the personnel

I would have gone somewhereelse. But we had time

restraints. On the basis of that. interview, I decided

they could do the job and do it well.

I was not going any further I said, let's go.

Start tomorrow.

CHAIRMAN BURG: Prior to the selectionof ORC when

10

12

13

at. least at. some point other organizationswere being

considered,did any of them or for that matter, did. ORC

have any reservationsor any questionsabout the survey

that you wanted done in terms of the validity of it, the

number of the sample, the sensitivenature of the sample?

14 Was any reservation expressedat. all that perhaps

15 you did not have enough information to do what you wanted

16 done?

17

18

19

20

THE WITNESS: Not to my knowledge. It was never

expressedto me. If they had, I assumethey would not.

have done it. When the representativefrom ORC testifies,
you can ask her. To my knowledge, they had no reservations

whatsoever.

22
COMMISSIONER BURG: Mr. Cramer, on page two of

24

25

Dr. Fagan'sstatementin two areas in the first paragraphon

the page and towards the bottom of the secondparagraphhe

is talking about the ownershipof many boxes cannot be

cAccuzafe Mepozfiny Co., inc.
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etp23 establishedby examining the machines,cannot be determined

from.theface of the jukebox whether or not it is licensed.

Therefore,we have no way of determiningwithout great

difficulty and expensewho owns particularboxes as

whether they are licensed.

Is that a valid arugmentin your view whether

the boxes are licensedor not or whether or not you know who

8 owns the boxes in terms of what you are trying to do does?

10

THE WITNESS: For this survey, absolutelynot.

If you walked into a place where a jukebox is played and you

wear blindfolds, I defy anybody to tell me whether it was

12 from a licnesed jukebox or an unlicensedjukebox. It is

13 not possible to tell me listening whether it is licensed

14 or not. Maybe for other purposesit has validity but

it certainly does not. in any view effect the results that.

we presentto this Tribunal.

17 COMMISSIONER BURG: In that secondparagraphof

Dr. Fagan'sstatement,he says the Tribunal's list contained

19

20

the locationsof some 24,000 jukeboxesout of 140,000 which

have been licensed.

21
Again, this gets to what I was asking previously.

Thus, a simple requestcan be drawn which would be valid
22

only for those jukeboxes. I presumethey mean only for the
23

24,000 some odd and not for the universeof all licensed
24

jukebozes. You do not think that is relevant to this
25

accurate cAepottiny Co., inc.
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